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IN THE 


United States Court of Appeals 

FOR THE District of Columbia. 


No. 7997. 


JOHN H. VERKOUTEREN, CLIFFORD R. RICKETTS, 
MORRIS B. HARITON, TRADING AS JOHN H. 
VERKOUTEREN & CO., Appellants, 


JOHN T. EDWARDS, Respondent. 


BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 


The Trial Court had jurisdiction to hear this case pursu¬ 
ant to Title 11, Section 703, District of Columbia Code, 1940 
Edition (Mar. 3,1901, 31 Stat. 1191, ch. 854, Sec. 9; Feb. 7, 
1909, 35 Stat. 623, ch. 134; Mar. 3, 1921, 41 Stat. 1310, ch. 
125, Sec. 1). 

This Court has Jurisdiction to hear this appeal pursuant 
to Title 17, Sec. 104, District of Columbia Code, 1940 Edition 
(Mar. 3, 1921, 41 Stat. 1312, ch. 125, Section 12). 
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STATEMENT OF CASE. 

Suit was instituted in the Municipal Court of the District 
of Columbia by plaintiffs, petitioners herein, upon Com¬ 
plaint, Affidavit of Merit and Bill of Particulars (Appel¬ 
lants’ App. 1, 2), alleging that the defendant was justly 
indebted unto them in the sum of $566.73 pursuant to a 
judgment entered in favor of plaintiffs against defendant 
in the Circuit Court for Prince George’s County, State of 
Maryland. A certified copy of said judgment was attached 
to the Complaint and appears as an exhibit to the Bill of 
Exceptions (R. 17, 21). 

The defendant filed an Answer, contending, first, that the 
proceeding sued on was not a judgment and, secondly, that 
the judgment in a prior case in the Municipal Court be- 
tw’een the same parties was res judicata of the issues herein 
(Appellants’ App. 2, 3). 

The case came on to be heard on February 11, 1941, and 
after argument, the Trial Court took the matter under ad¬ 
visement. On February 27, 1941, the Court in a written 
memorandum held that the proceeding sued on was a judg¬ 
ment, that the prior case was not res judicata of the issues 
herein and entered a finding for the plaintiff (Appellants’ 
App. 4). 

On March 4, 1941, defendant filed a Motion for a New 
Trial, presenting the same issues as were presented at the 
trial. This Motion was argued on March 7,1941, and again 
taken under advisement by the Trial Court. On March 28, 
1941, this motion was denied (Appellants’ App. 7). 

On April 1,1941, the term of Court expired. On April 9, 
1941, a writ of fi fa was issued, returned nulla bona, and a 
transcript of the judgment thereafter docketed in the Dis¬ 
trict Court (Appellants’ App. 7). 

On April 30,1941, twenty-nine (29) days after the expira¬ 
tion of the term of Court during which the judgment became 
final, the defendant filed a Motion to Vacate the judgment 
on the identical issue argued at the trial and upon the Mo¬ 
tion for New Trial, that is, that the Court erred in deter- 
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mining the Maryland proceeding to be a judgment (Appel¬ 
lants’ App. 7, 8). 

The plaintiffs challenged the Trial Court’s power to va¬ 
cate a judgment for error in adjudication upon motion 
filed after the expiration of term (Appellants’ App. 8). A 
copy of the memorandum raising such issue appears in the 
record (R. 11, 12, 13, 14). No opposing memorandum was 
filed. 

On July 25,1941, four months after the expiration of the 
term of Court during which the judgment became final, the 
Trial Court, without comment, granted the Motion to Va¬ 
cate and ordered a new trial, to which plaintiffs duly noted 
an exception (Appellants’ App. 8), and announced their 
intention to petition this Honorable Court for an allowance 
of an appeal. 

STATUTES INVOLVED. 

Act of March 2,1921, Section 2 (41 Stat. L. pt. 1, P. 1310). 

The above statute makes the terms of Court similar to 
those of the Supreme Court of the District of Columbia, 
now the District Court of the United States for the District 
of Columbia. The Bill of Exceptions concedes that the 
term of Court expired on April 1, 1941 and the Motion to 
Vacate was filed on April 30,1941 (Appellants’ App. 7, 8). 

STATEMENT OF POINTS. 

1. The Trial Court had no power to vacate a final judg¬ 
ment upon motion filed after the expiration of the term of 
Court during which it became final. 

SUMMARY OF ARGUMENT. 

(a) A Trial Court has no power to vacate a final judg¬ 
ment upon motion filed after the expiration of the term of 
Court during which it became final. The motion herein was 
filed 29 days after the expiration of the term (Appellants’ 
App. 7, 8). 
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(b) Although a judgiueiit may be vacated after the ex¬ 
piration of term for error, inadvertance or mistake, these 
principals do not embrace error in adjudication of the mer¬ 
its of the controversy. The sole ground of the Motion to 
Vacate was error in adjudication (Appellants’ App. 5, 6). 

ARGUMENT. 

The Term of Court Having Expired, the Court had no 
Poiver to Vacate the Judgment. 

The record is clear that the finding was entered on Feb¬ 
ruary 28, 1941 (Appellants’ App. 4), the Motion for New 
Trial was filed March 4, 1941 (Appellants’ App. 7), and 
overruled on March 28, 1941 (Appellant’s App. 7). The 
term of Court expired April 1, 1941 (Appellants’ App. 7), 
and the iMotion to V’acate was filed April 30, 1941, 29 days 
after the term of Court expired (Appellants’ App. 7, 8), on 
the identical issue that the case was tried on and reargued 
on the Motion for New Trial (Appellants’ App. 8). The 
Motion on the face complains of error in adjudicating the 
Maryland receivership proceedings as a judgment (Appel¬ 
lants’ App. 5). 

It is therefore obvious that the Motion to Vacate was filed 
after the expiration of term during which it became final. 

This Court on several occasions has passed on this ques¬ 
tion, and in one case, in an almost identical situation. 

In Taliaferro v. Carter, 63 App. D. C. 304, 72 Fed. (2d) 
172, this Court granted a writ of error from the action of 
the Trial Court in vacating a judgment upon Motion filed 
after the expiration of the term, and in reversing the rul¬ 
ing and ordering the judgment reinstated, this Court said 
in part as follows: 

“The rules in relation to the terms of the Municipal 
(’ourt fix the first Tuesday in January, April, July, and 
October, and provide that each term shall continue 
until the commencement of the next term. In a former 
case appealed to this court, we had occasion to say that 
no principle is better settled or of more universal ap- 







plication than the rule that a court cannot reverse or 
annul its own final decrees or judgments after the close 
of the terms in which they have been rendered, unless 
for clerical errors or to reinstate a cause dismissed by 
mistake. Polk tfc Po. v. Smolik, 44- Ap]). D. C. 55. This 
rule remains unchanged in the District of Columbia, 
and also, so far as we know, in all Federal and, except 
where changed by statute, in all state courts, unless, 
])erhaps, where it be clearly shown the judgment was 
obtained by fraud, or that it is necessary to correct 
some inaccuracy in matter of form or set aside a clerical 
error, or that the defendant had died before the judg¬ 
ment, or some like matter not present here. As to all 
else, the expii’ation of the term at which the judgment 
is entered withdi-aws the judgment from control of the 
court.” 

Petitioners respectfully aver that such ruling is directly 
pertinent herein, for here, too, this appeal is from the ac¬ 
tion of the Trial Court in vacating a judgment upon mo¬ 
tion filed after the exj)iration of term and seeks identical 
relief, that is, a reversal of the order below and a reinstate¬ 
ment of the judgment. 

Tills Court has held the same in two other cases: 

FifJrdity mul Deposit Co. of Maryland v. Hurley, 63 
\t)1) D C! 377 7‘^ F P^V027- 
H Pod and Co. \. Smolik, 44 App. D. C. 55. 

As was further stated in Nachod and V. S. Signal Co. v. 
Automatic Signal Corp., 32 Fed. Supp. 589: 

“The procedural rule providing for relief from a 
judgment, order or proceeding taken through mistake, 
inadvertence, surprise, or excusable neglect was not in¬ 
tended to provide relief for eri-or on the part of the 
Court, but it is concerned rather with the mistake, in¬ 
advertence, surprise or excusable neglect of a party.” 

It is resjjectfully submitted that the Trial Court in direct 
opposition to the law as set forth by this Honorable Court, 
and which was called to its attention (Appellant’s App. 8), 
preceded to vacate a judgment it had no control over. 
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The Trial Court has never assigned any basis for its rul¬ 
ing or its power over the judgment, despite the challenge 
to its power. 

(Even should the New Eules of Civil Procedure apply to 
Class “A” cases, the law remains the same (R. 12 citation)). 

CONCLUSION. 

It is respectfully submitted that as in Taliaferro v. 
Carter, 63 App. I). C. 304, 72 Fed. (2) 172, the Trial Court 
had no control over the judgment after the expiration of 
term and that identical relief should be allowed, that is, a 
reversal of the order vacating the judgment and a reinstate¬ 
ment of the judgment as originally entered. 

Respectfully submitted, 

Miltox Kapi^vx, 

032-36 Investment Building, 
Washington, D. C., 

Attorney for Appellants. 
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JOHN H. VERKOUTEKEN, CLIFP\)RD R. RICKETTS, 
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V. 
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Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

2 Complaint. 

The complaint of John H. Verkouteren, Clifford R. Rick¬ 
etts, Morris B. Hariton, trading as John H. Verkouteren & 
Company, respectfully represents to this Honorable Court 
as follows: 

1. They are citizens of the United States, residents of j 
the District of Columbia and bring this suit under the gen¬ 
eral jurisdiction of this Court. 

2. The defendant, James T. Edwards, is a citizen of the 

United States, a resident of the District of Columbia and 
is sued in his own right. | 
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3. On September 8,1939, a final judgment was entered in 
the Circuit Court for Prince George’s County, Maryland, in 
an action entitled James T. Edwards v. Thomas A. O’Don¬ 
nell, Equity No. 10,305 in favor of the plaintiffs in the sum 
of $566.73. 

4. That said judgment has been unsatisfied, unstayed, and 
is now in full force and effect, a certified copy of which is 
hereto annexed and hereby made a part hereof. 

Whekefoke, plaintiffs claim judgment against the defen¬ 
dant in the sum of $566.73 together with interest and costs 
as is more fully set forth in the Bill of Particulars and 
Affidavit of Merit hereto annexed and hereby made a part 
hereof. 

MILTON KAPLAN, 

932-36 Investment Building, 
Washington, D. C. NA1716 
Attorney for Plaintiffs. 

• ••••••••• 

4 Bill of Particulars. 

To amount due plaintiffs, John H. Verkouteren, Clifford 
R. Ricketts, and Morris B. Hariton, trading as John H. 
Verkouteren & Company pursuant to judgment in the Cir¬ 
cuit Court for Prince George’s County, State of Maryland, 
in an action entitled James T. Edwards v. Thomas A. 
O’Donnell, Equity No. 10,305.$566.73 

Interest from September 8, 1939. 

Costs. 

MILTON KAPLAN, 

932-36 Investment Building, 
Washington, D. C., 

Attorney for Plaintiffs. 

5 Answer. 

Comes now the above-named defendant, and for answer 
to the Complaint filed herein, states to the Court as follows: 
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1-2. That he admits the allegations contained in para- j 
graphs one and two, of plaintiffs complaint. i 

3. That he emphatically denies the allegations contained 

in paragraph three of plaintiffs complaint, relative to a 
final judgment having been entered against him, in favor 
of plaintiffs, in Prince Georges County, Maryland, on Sep¬ 
tember 8, 1939. In further answ’er to said paragraph, de- j 
fendant states that the action, entitled James T. Edwards I 
v. Thomas A. O’Donnell, being Equity No. 10305, the same 
suit referred to above, is still pending in the Maryland 
Court, and that no final judgment has been entered. ! 

4. That he denies the allegations contained in paragraph j 

four of plaintiffs complaint. I 

In further answ’er to plaintiffs complaint, defendant states | 
that on the 11th day of July, 1939, the plaintiffs herein, j 
filed a suit against the defendant herein, said suit being 
styled as No. A-14603, in the Municipal Court of the Dis¬ 
trict of Columbia, said suit being for a claim for $566.73; 
that this suit was for the same cause of action set forth in 
No. A-15668, was between the same parties, and that the 
judgment was rendered for the defendant, James T. Ed¬ 
wards, on the merits of the case, by a Court of competent 
jurisdiction, to-wit. The Municipal Court of the District of 
Columbia; that said judgment was entered on the 16th day | 
of October, 1939; that said judgment was a final adjudica- | 
tion, and is a bar to any further trial of said cause; that the j 
subject matter in No. 14-603 and No. 15668 is the same. 

6 Wherefore, premises considered, defendant prays 

that plaintiffs suit be dismissed and that he have his 

costs. 

I 

BEN LINDAS, 

LINDAS & BRADLEY, 

520 7th Street, S. W., 

Washington, D. C., 

Attorneys for Defendant. 

• • • • • • * • • • 
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7 Memorandum. 

I have decided that the prior case between these parties 
(A. 14-603) is not res ad judicata in this case for the reason 
Hint the prior case was upon an open account for services 
reiidcM-ed, while this case is upon the Maryland judgement. 

1 have further decided that the plaintiff is entitled to re¬ 
cover the amount claimed. Finding to that effect will be 
entered as of February 28, 1941. 

Sgnd. NATHAN CAYTON 

Judge 

February 27, 1941. 

8 Motion for New Trial. 

Comes now the above-named defendant, by his attorneys, 
and moves the Court to grant to him a new trial based on 
the following reasons: 

1. That the judgment was contrary to law. 

2. That the judgment was contrary to the evidence. 

3. That the Court erred in failing to note that the sub¬ 
ject matter of the first suit (A-14,603) and the subject-mat¬ 
ter of this suit (A-15,668) is the same. 

4. And other matters that -will be called to the attention 
of the Court upon the hearing hereof. 

Sgnd. BEN LINDAS 

LINDAS & BRADLEY 
520 7th Street, S. \V., 

Attorneys for Defendant. 

Notice of Hearing. 

To: Milton Kaplan, Esquire 
Investment Building 
City 

Please take notice that the above entitled motion will be 
called to the attention of the Court on Friday, March 7, 
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1941, at 10:00 A.M. or as soon thereafter as counsel may be 
heard. 

Sgnd. BEN LINDAS 

LINDAS & BRADLEY 

A copy of the foregoing motion was mailed to the plain¬ 
tiffs’ Counsel on March 4, 1941. 

Sgnd. BEN LINDAS 

LINDAS & BRADLEY 

9 Municipal Court of the District of Columbia 

OflBce of Judge Nathan Cay ton 
John H. Verkouteren, et al., Plaintiff, 

V. 

James T. Edwards, Defendant. 

No. A-15,668 

Milton Kaplan, Esquire 

Attorney for Plaintiff. 

Lindas & Bradley, Esquires, 

Attorneys for Defendant. 

Gentlemen: 

Judge Cayton has this date ordered overruled defen¬ 
dant’s motion for new trial in the above entitled cause. 

Sgnd. SYLVAN SCHWARTZ, Secretary, 

March 27,1941. 

10 Motion to Vacate Judgment. 

Comes now the above named defendant and moves the 
Court for an order vacating the judgment entered in above 
entitled cause for the reason that the said judgment is 
based upon a judgment of the State of Maryland, entered 
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on September 6,1939, in Circuit Court for Prince George 
County, Maryland, in an action entitled James T. Edwards 
V. Thomas A. O’Donnell, Equity No. 10,305, and that there 
is no such judgment entered in the Circuit Court of Prince 
George’s County; that the said judgment was entered 
through a mistake and error. 

Sgnd. BEN LINDAS 

520 7th Street, S. W. 
Washington, D. C., 

Attorney for Defendant. 

To Milton Kaplan, Attorney for Plaintiff 
Investment Building, 

Please take notice that the above motion will be presented 
to the Court 10 A.M., Monday, May 5, 1941. 

Sgnd. BEN LINDAS 

14 Municipal Court of the District of Columbia 

Office of Judge Nathan Cayton 
John H. Verkouteren, et ah. Plaintiff, 

V. 

James T. Edwards, Defendant. 

No. A 15,668 

Ben Lindas, Esquire, 

Milton Kaplan, Esquire, Attorney for Defendant. 

Attorney for Plaintiff. 

Gentlemen: 

Judge Cayton has this date ordered granted defendant’s 
motion to vacate judgment herein and a new trial ordered. 

Sgnd. SYLVAN SCHWARTZ, Secretary. 

July 25,1941. 

15 BUI of Exceptions 

Be it remembered, that this cause came on to be heard 
before Judge Nathan Cayton in the Municipal Court of the 
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District of Columbia on February 10, 1941, on plaintiffs 
Complaint and Bill of Particulars, based upon an annexed 
certified copy of an alleged judgment entered in the Circuit 
Court for Prince George’s County, Maryland, in favor of 
plaintiffs against defendant, and defendant’s Answer, deny¬ 
ing the existence of such judgment, contending the litiga¬ 
tion in which said alleged judgment was entered, was still 
pending, and further alleging that plaintiffs’ claim was res 
judicata for that the subject matter was identical with that 
of a previous suit for services rendered by and between the 
same parties, which had resulted in a finding in favor of I 
the defendant herein. After argument, the Court took the | 
matter under advisement and on February 27,1941, filed the ! 
following memorandum: 

“MEMORANDUM 

I have decided that the prior case between these parties 
(A14-603) is not res ad judicata in this case for the reason 
that the prior case was upon an open account for services 
rendered, while this case is upon the Maryland judgment. 

I have further decided that the plaintiff is entitled to re¬ 
cover the amount claimed. Finding to that effect will be 
entered as of February 28,1941. 

NATHAN CAYTON 

Judge” 

A copy of the alleged judgment is hereto annexed, marked 
Exhibit “A”. 

On March 4,1941, defendant filed a motion for a new trial, 
creating the same issues as at the trial, which was argued 
and submitted on March 7, 1941. On March 28, 1941, the 
Court denied the motion for the new trial. On April 1,1941, 
the term of Court of the Municipal Court expired. On April 
9,1941, a writ of fi fa was issued, returned nulla bona and a 
transcript issued and subsequently docketed as a final judg¬ 
ment in the District Court. 

16 On April 30,1941, twenty nine (29) days after the 
expiration of the term during which the final judgment 
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was entered, the defendant filed a motion to vacate the final 
judgment, reasserting the identical theory that the Court 
erred in adjudicating the Mainland proceeding as a judg¬ 
ment and therefore erred in granting judgment in favor 
of the plahitiff. 

The Court took this motion under advisement. In a writ¬ 
ten memorandum, plaintiffs challenged the power of the 
Court to vacate a final judgment upon motion filed after 
the expiration of the term of Court. On July 25,1941, four 
months after the term expired, without any further com¬ 
ment, the Court granted the defendant’s motion to vacate 
the judgment herein and ordered a new trial. Whereupon, 
plaintiff’s duly noted their exception to the Court’s ruling 
and announced their intention to petition the United States 
Court of Appeals for allowance of an appeal. 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relations 
of the parties thereto, and all the proceedings in the trial 
of said issues, and that each and all of the exceptions so 
stated in the foregoing bill of exceptions were duly noted 
and allowed by the Court and entered upon its minutes at 
the time the same were severally noted and taken; and the 
defendant then and there prayed the Court to sign this bill 
of exceptions and the same is accordingly done and made a 
part of the record in this case, now for then, this 30th day 
of September, 1941, the plaintiff and defendant being in 
Court by Counsel. 

NATHAN CAYTON 

Judge 


Consent to: 


MILTON KAPLAN, 
Attorney for Plaintiff. 

BEN LINDAS, 

Attorney for Defendant. 


(Copy of Judgment referred to in Bill of Exceptions as 
being annexed and designated as Exhibit “A” is not printed 
herein.) 
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STATEMENT OF CASE. 

Suit was instituted as set forth in Appellant’s statement 

of case. No testimony was heard. The certified coov of 

« • 

“.iudgrment” mentioned in appellant’s statement was a 
cc‘’*tided copy of a finding? by a Receiver appointed for a 
specific purpose in a suit that had not been decided. 

It was the contention of the defendant and Appellee in 
this Court that the .iudj^ment in the lower court was entered 
through inadvertance and error, and by reason of a mistake 
in assuming that the Maryland case had finally ended and 
that a judgment had been entered in that case. 

Because of this mistake of fact the Court vacated the 
judgment. 

The motion to vacate, set forth on pages 5 and 6 of 
Appellant’s Appendix, shows that the sole ground for the 
motion by Appellee was that the judgment had been entered 
through mistake and error. 

STATEMENT OF POINTS. 

1. The Trial Court has the power to vacate a judgment 
after the expiration of the term during which it became 
final, for error, inadvertance or mistake. 

SUMMARY OF ARGUMENT. 

The Trial Court in order to do substantial justice as be¬ 
tween litigants may on motion, or may on its own initiative, 
vacate a judgment rendered, even after the expiration of 
the term at which it was rendered, when the judgment is 
founded on a mistake of fact or error. 

This is admitted by Appellant in its summary of argu¬ 
ment on page Four of Appellant’s brief. 
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ARGUMENT. 

The Court having reasonable grov/nds to believe that a 
judgment was based on a mistake of fact has power to va¬ 
cate it. 

It is well settled that a judgment entered in a Court, and 
based upon a mistake of fact by the Court, may vacate the 
judgment and order a new trial so that the mistake may be 
corrected. As this statement of law is set forth by the 
Appellant in his own brief and therefore an undisputed 
question of law, no citations are offered to establish it. 

The judgment in this case was based on a supposed judg¬ 
ment. The judgment sued on was alleged to be a judgment 
of a Maryland Court. When it was brought to the attention 
of the Court that the Maryland case was open and undecided 
and that no final judgment had been entered, the Lower 
Court decided that possibly a mistake of fact had occurred, 
and vacated the judgment so that these matters could be 
determined. 

The only question involved in the motion was whether or 
not there had been a mistake of fact. The lower Court de¬ 
cided that there had been a mistake of this kind. There is 
no dispute about the right of the Court when it is convinced 
that a mistake had occurred to correct the mistake by va¬ 
cating the judgment. 

No harm can possibly come to the Appellant by this order 
of the lower court. If it is established by competent 
evidence that an actual judgment exists in Maryland between 
these parties, he can suffer no possible loss by an investiga¬ 
tion of the actual facts. 




4 


CONCLUSION. 


It is respectfully submitted that for the purpose of pro¬ 
tecting the rights of both parties in this matter, this appeal 
should be dismissed and the order of the Trial Court, 
ordering a new trial should be allowed to stand, and that 
Appellant should be ordered to prove the existence of a 
judgment in Maryland, upon which the judgment in the 
District of Columbia is based. 


Respectfully submitted, 

Ben Lindas, 

520 7th Street, S. W., 
Washington, D. C. 
Attorney for Appellee. 







